Council of the District of Columbia
Committee on Government Operations

Report
1350 Pennsylvania Avenue, N.W. Washington, DC 20004

To: Members of the Council of the District of Columbia

From: Muriel Bowser, Chairperson
Committee on Government Operations

Date: December 5, 2011

Subject: Bill 19-511, the Board of Ethics and Government Accountability Establishment
and Comprehensive Ethics Reform Amendment Act of 2011

The Committee on Government Operations, to which Bill 19-511, the “Board of Ethics
and Government Accountability Establishment and Comprehensive Ethics Reform Amendment
Act of 2011” was referred, reports favorably on the bill and recommends its adoption by the
Council of the District of Columbia.

CONTENTS
Statement of Purpose and Effect Page 2
Legislative History Page 3
Background/Committee Reasoning Page 3
Section-by-Section Analysis Page 32
Summary of Public Hearing Page 42
Fiscal Impact Page 43
Analysis of Impact on Existing Law Page 43
Committee Action Page 43

List of Attachments Page 44




STATEMENT OF PURPOSE AND EFFECT

In response to recent allegations of misconduct by several members of the Council of the
District of Columbia and the Mayor, 12 measures were introduced to reform the District’s ethics
laws.! During the Committee’s scrutiny of these measures and two public hearings, the
Committee discovered that the current ethics framework is ill-suited to promoting a culture of
high ethical conduct. The problems are myriad and involve fragmented laws, a lack of uniform
application, an overburdened enforcement entity, a tolerant environment, a piece-meal approach
to problem solving, and outdated laws that fail to address recent behavior. The current ethics
framework harms the public’s trust, the business environment, and potentially the government’s
legitimacy.

Bill 19-511 seeks to discretely address the problems of the day, resolve the problems with
the current ethics regime, and establishes a framework with the ability to respond to future
misconduct. The bill achieves this goal by enhancing current law, creating new regulations and
prohibitions, and establishing the Board of Ethics and Government Accountability. Ultimately,
the goal is to restore the public’s trust in its government.

The enhanced laws pertain to public and private financial disclosure laws, centralized and
professional advice related to the code of conduct, further regulation of constituent services
funds and other opportunities for appearances of undue influence, and finally, enhanced
penalties.

Newly created law would provide for ethics training for high-ranking government
employees, remedy the fragmented application of laws by subjecting all employees to the code
of conduct, and regulate fundraising committees for inaugural, transition, and legal defense
purposes. Also, it would provide new penalties, and for the first time, local authority to prosecute
serious ethical violations. The bill would clarify existing law by including all applicable ethics
laws in one location within our Code. To further comprehension, the measure would require the
production of a plain language guide to better educate government employees. Finally, the bill
proposes to require public officials to certify that they have paid their taxes; diligently engaged
in safe-guarding the assets of the taxpayers; reported known illegal activity; and generally
conducted themselves in an upright and honorable manner.

Most importantly, the bill will establish a new entity charged exclusively with
administering and enforcing the new and enhanced laws and code of conduct. To ensure that the
ethics reforms contemplated by this bill will be enforced vigorously and without fear of reprisal
or undue influence, the Board of Ethics and Government Accountably will be given independent

! Bill 19-476: Government of the District of Columbia Comprehensive Merit Personnel Amendment Act of 2011;
B19-511: Campaign Finance Reform and Conflict of Interest Public Disclosure Amendment Act of 2011; B19- 490:
Lobbying, Finance, and Grant making Reform Amendment Act of 2011; B19-482: Full-Time Employment for
Council Members Charter Amendment Act of 2011; B19-481 — Consecutive Term Limit Amendment Act of 2011,
B19-478: Fundraising Accountability and Reform Amendment Act of 2011; B19-473 : Prohibition on Corporate and
Lobbyist Giving to Public Officials Reform Amendment Act of 2011; B19-0359: Ethics and Accountability Task
Force Act of 2011; B19-0358 : Ethics and Accountability Act of 2011; B19-0353: Campaign Finance Reporting
Amendment Act of 2011; B19-0352 : Campaign Finance Accountability and Reform Amendment Act of 2011,
Comprehensive Ethics Reform Act of 2011.
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budget authority, hiring authority, investigative authority, 6 year terms, and protections against
removal of board members.*

LEGISLATIVE HISTORY

October 4, 2011 Date of introduction of B19-511, by Councilmember Muriel Bowser and
Chairman Kwame Brown; co-sponsored by Councilmembers Mendelson,
Cheh, Catania, Wells, Barry, Evans, Graham, Orange, Michael Brown,
and Thomas

October 4, 2011 Referral to Committee on Government Operations

October 7, 2011 Notice of Public Hearing on B19-511 published in District of Columbia
Register

October 14, 2011 Notice of Intent to Act on B19-511 is published in District of Columbia
Register

October 26, 2011 Public Hearing on B19-511 held by the Committee on Government
Operations

November 18, 2011 Notice of Roundtable on Draft Committee Print of B19-511 published in
District of Columbia Register; copy of Draft Committee Print is made
available at www.dccouncil.us.

November 30, 2011 Roundtable on Draft Committee Print of B19-511 held by the Committee
on Government Operations

December 5,2011  Consideration and vote on B19-511 by the Committee on Government
Operations

BACKGROUND AND COMMITTEE REASONING

As used in this report, the term “ethics” does not impute any moral or philosophical
meaning. Instead, that term refers to the regulation of those behaviors which the government may
seek to impose upon itself and its employees by rule of law to prevent government corruption
and waste, avoid conflicts of interest, and ultimately to preserve and increase the public trust and
with it the legitimacy of the government.

Introduction

In response to recent allegations of misconduct by several members of Council of the
District of Columbia and the Mayor, 12 measures were introduced to reform the District’s ethics

% The initial terms will be staggered such that one member will serve two years, another 4 years, and finally, the
third member will serve 6 years.
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laws.® These bills varied in their scope and purpose. The Committee closely scrutinized these
bills, heard from the public on two occasions, and devised a comprehensive bill that seeks to
discretely address the problems of the day and establishes a framework with the ability to
respond to future misconduct. Before turning to the bill, it is useful to consider the historical,
legislative, and more recent historical context that has brought us to this point.

History

Formation of the Board of Elections

In 1955, before Home Rule, Congress created the Board of Elections for the District of
Columbia.* The predecessor to today’s Board of Elections and Ethics was charged with the
administration and enforcement of elections to the Presidency and to local and national political
committees. Its primary responsibility was to register voters, qualify candidates to those few
offices to which the voters had a democratic say, and count and recount votes. And although the
Board was—and still is—focused on elections administration, to a small degree the Board was
charged with the enforcement of campaign finance rules.

The 1955 law limited the amount that could be raised and expended by campaign
committees and required that:

“every candidate and ...committee or party committee shall, within ten days after
the election, file with the Board ...an itemized statement ...setting forth all
moneys received and expended in connection with said election, the names of
persons from whom received and to whom paid, and the purpose for which it was
expended. Such statement shall set forth any unpaid debts ...and specify the
balance.”

This was the extent of the Board’s authority for ethics enforcement. Nevertheless,
enforcing disclosure laws is not an insignificant ethics tool. In fact, the Supreme Court has
acknowledged that such laws represent a sufficiently important governmental interest in that they
deter actual corruption and avoid the appearance of corruption by exposing large contributions
and expenditures to the light of publicity. As the Court in Buckley v. Valeo stated, quoting an
earlier article by Justice Brandeis: “Publicity is justly commended as a remedy for social and
industrial diseases. Sunlight is said to be the best of disinfectants; electric light the most efficient
policeman.” °

Still, the Board was established to administer elections laws—a distinct, if occasionally
overlapping discipline—rather than ethics. And it was not until Home Rule that the District
formalized and took control of its own conduct. °

® Prohibition on Corporate and Lobbyist Giving To Public Officials Reform Amendment Act of 2011; Government
of District of Columbia Comprehensive Merit Personnel Amendment Act of 2011; Fundraising Accountability and
Reform Amendment Act of 2011; Consecutive Term Limit Amendment of 2011; Full-Time Employment For
Council Members Charter Amendment Act of 2011; Campaign Finance Reporting Amendment Act of 2011; Ethics
and Accountability Act of 2011; Ethics and Accountability Task Force Act of 2011; Campaign Finance
Accountability and Reform Amendment Act of 2011; Comprehensive Ethics Reform Act of 2011.

* Buckley v. Valeo, 424 U.S. 1 (1976).

> lbid,

® Bill 19-511 does not seek to alter any elections laws.


http://www.law.cornell.edu/supct/html/historics/USSC_CR_0424_0001_ZO.html#424_US_1n80�

Federal Ethics

As a federal enclave, the District has, and continues to be, subject to a host of federal
ethics laws administered and enforced by a host of federal agencies. For instance, public officials
are subject to federal bribery laws, post-employment restrictions, financial conflicts of interest
provisions, lobbying regulations, rules against nepotism, and the Hatch Act to name a few. The
provisions are enforced against District employees by different entities including the Attorney
General and the Office of Special Counsel. To a large degree these laws substantially mirror
local ethics and criminal laws. Where they are not echoed, federal law controls and sets a base
standard on which District law builds.”

The Board of Elections and Ethics

In preparation for Home Rule and local representative elections for Council, the
Mayoralty, and Advisory Neighborhood Commission, the need for a more robust local campaign
finance framework was manifest. As the legislative history notes, the law at the time was
“dangerously weak or silent when it comes to the regulation of political campaigns for offices
established under the... Home Rule Act.”® In August of 1974, Congress approved the District of
Colombia Campaign Finance Reform and Conflict of Interest Act (Conflicts Act). That law,
since amended, set out in far greater detail than existed previously the requirements for forming
campaign committees, accepting and reporting contributions, and limits on expenditures.
Lobbying registration requirements were instituted, too. Interestingly, the law also allowed for
surplus campaign funds to be preserved for future campaigns.

The 1974 law also included, for the first time, the recognition that elected officials should
be held to a higher standard. Public disclosure rules were applied specifically to
Councilmembers, the Mayor, and those employees who performed executive level tasks.® In time
for the first election under Home Rule, officials were now required to report outside income,
taxes, gifts, assets and liabilities. Congress makes its intent clear: “One of the greatest problems
facing our nation today is the eroding confidence of the American people in our political system.
We cannot ignore the fact that our current political campaign process tends to corrupt our
principles, our leaders, and ourselves. Neither can we be blind to the fact that too many of our
citizens believe, rightly, or wrongly, that government at all levels is operated mainly for the
benefit of big money interests.”

To this end, Congress set forth personal financial disclosure requirements. The Senate
Committee Report reads in part “one principal means by which we may prevent public distrust of
those who are chosen to conduct the affairs of the District government is to provide for
disclosure of personal financial interest by candidates, elected officials, and high-ranking
appointees of the District government. Not only should public officials be free from the undue
influence of special interest groups and powerful favor-seeking individuals, but also the people
must believe this to be so.”

" Bill 19-511 does not alter the applicability of any of federal laws to the District of Columbia. However, the bill
does task the newly established Board of Ethics and Government Accountability to undertake a study of federal law
and make recommendations to the Council as to whether the new Board should enforce local versions of all federal
ethics laws.

® See page 110 of the Report of the Senate Committee on the District of Columbia accompanying H.R. 1507

® Section 602(b) of the organic act which includes those employees who perform duties of the type generally
performed by an individual occupying grade GS-15 on the federal government General Schedule.
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As the Committee report and Justice Brandeis note, the public has a great interest in
knowing some personal financial information about its highest officials. Disclosure deters
corruption, provides information to assist the voter at the polls, and allows the public to identify
potential conflicts. Thus, the law required then, as it does now, elected officials (except Advisory
Neighborhood Commissioners) to disclose assets and liabilities, gifts, transactions in securities
or commodities, and real estate sales; and to make those reports public. Notably, the original law
made no distinction between where outside income was derived; seemingly, Congress felt that
the potential for undue influence was not limited to the District’s geographic boundaries. Current
law requires only the disclosure of financial interests in firms transacting business with the
District.

The public interest in financial disclosures is not as great however for those government
employees who are not elected or who are not otherwise in a position in which the actual or
perceived threat of misconduct or corruption is as high. Nonetheless, conflicts of interest may
arise in regard to government employees who award contracts, make grants, or decide policy.
The original and current law requires the reporting by certain employees of financial
information. These disclosures are confidential, and are intended to aid in the identification of
conflicts.

To enforce these new provisions and collect the various reports, the Office of the Director
of Campaign Finance (OCF) was organized within the Board of Elections and the name of that
entity was duly amended. The Board of Elections and Ethics was now responsible for
administering the campaign laws and handing out penalties for violations of the disclosure and
conflicts rules: civil fines were capped at $50 (now $200) for each violation, and up to 5 years in
prison for criminal violations. Though Congressional operation of the District was soon to be
diminished, Home Rule had its limits; criminal prosecutions were the sole province of the United
States Attorney for the District of Columbia.®

Lobbying

Congress set out basic disclosure guidelines for lobbying in the District. Regulating
lobbying, like much governmental ethics, is an attempt to strike a balance: in this case, between
the constitutional right to petition the government, the educational benefit conferred by lobbyists,
and the need to limit undue influence within the legislative process. As originally enacted, the
District’s law strikes this balance by requiring lobbyists to register and disclose the matter on
which they are working, their name and address; the name and address of the client for whom
they work; how much they are paid and by whom; all contributors to the lobbying effort and the
amount of their contribution; an accounting of all monies received and expended, specifying to
whom the money was paid and for what purposes; the names of any publications in which the
lobbyist has caused articles or editorials to be published; and the particular legislation they have
been hired to support or oppose.

In the 36 years since the law was passed, it has been broadened some. Whereas the
original law required any person attempting to aid in the passage or defeat of any legislation by
the Council to register and disclose, the current law applies to any communication directly with

19 penalties for criminal violations were capped at 5,000 and 6 months in prison, or both; or 10,000 and 5 years in
prison for false or misleading statements, or both. Section 701, 702 of the Conflicts Act.
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any official in the legislative or executive branch of the government with the purpose of
influencing any legislative action or an administrative decision."*

Constituent Services Funds

Two years later, a number of amendments were made to the Elections Act and the
Conflicts Act. These amendments generally strengthened the campaign finance reporting,
lobbying, and conflicts of interest laws. Of note, however, the District of Columbia Election
Amendments of 1976 included a provision that some have recently criticized as operating as a
slush fund*?: the establishment of constituent service funds.*® Technically termed citizen-service
programs, Constituent-services funds allow the Mayor and each Councilmember to raise and
spend up to $80,000 per year to benefit constituents in a variety of ways.**

Originally, only campaign-related expenditures were a prohibited expenditure. Since
then, additional parameters outline how funds can be used: charitable, scientific, educational,
medical, and recreational purposes; and can’t be used: personal purposes, promoting or opposing
a political party. A review of recent filings at the Office of Campaign Finance show that
Constituent Services funds are commonly spent on overdue utility payments, rental assistance,
funeral costs, to sponsor community events like block parties or picnics, to fund travel, pay for
parking tickets, and occasionally admission to sporting events.*®

The Committee has not found a similar fund in any other jurisdiction. Much more
common are campaign war chests that can be rolled over from one campaign to another, as is the
case in Congress, and expended for all manner of things.'® As noted previously, in 1974,
Congress explicitly allowed campaign funds to be preserved for future campaigns.

There is no evidence to suggest why constituent services funds were created, the
legislative history is mum, but, for over 35 years these funds have become a reliable source of
money for members to support financial needs of residents, community events and programs,
and other community outreach tools. And in either case, they have become a District institution
and one less pernicious than the constant campaigning that open-ended campaign committees,
currently prohibited by District Law, would create. And likely lost in the creation of never-
ending campaign committees in the District, would be any attention to emergency constituent
needs.

Merit Personnel Act

Acknowledging that Home Rule demands local responsibility, the newly formed
government set about creating a code of conduct to regulate the day to day activities of its

11 p.C. Official Code 1-1105 et seq.

12 «“\Who’s really benefiting from D.C. Council ‘constituent’ accounts?”, Washington Post editorial, August 29,
2011, http://www.washingtonpost.com/opinions/whos-really-benefiting-from-dc-council-constituent-
accounts/2011/08/26/g1QAPztJoJ_story.html.

13 Officially known as the citizen-services funds.

1 Contributions are limited to $500 per person per year. See. 1-1104.03

15 See http://ocf.dc.gov/

18 Section 301 of the Bipartisan Campaign Reform Act of 2002 (BCRA), Pub. L. No. 107-155, revised section 439a
to insert replacement language. This amendment is effective as of November 6, 2002. Section 532, Division H, Title
V of the Consolidated Appropriations Act of 2005, Pub. L. No. 108-447, further amended section 439a to add
paragraphs (a)(5) and (a)(6). This amendment was signed into law on December 8, 2004.
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employees. It was, and is, a rather basic section of District law but the fundamental intent is
clear: the legitimacy of the new District government required (and requires) self-regulation.

Each employee of the District government must at all times a maintain a high
level of ethical conduct in connection with the performance of official duties, and
shall refrain from taking, ordering or participating in any official action that
would adversely affect the confidence of the public in the integrity of the District
government.*’

The Merit Personnel Act (MPA) goes on to authorize the mayor to promulgate rules
detailing the specific conduct that would be expected from employees and to provide for ethics
counselors at each subordinate agency in case an employee needed advice about what is and is
not a permissible behavior. And finally, the law exempts the Mayor, the Chairman and each
member of the Council (and scores of boards and commissions) from enforcement; instead
subjectigg these elected officials to enforcement by the independent Board of Elections and
Ethics.

Employees: With the grant of authority for rulemaking, the Mayor promulgated a code of
conduct outlawing in great detail certain actions and behaviors. The District Personnel Manual,
as it became known, prohibits the rank and file from the following:

Using public office for private gain;

Impeding government efficiency;

Accepting gifts from lobbyists and others doing business with the District;

Outside employment that creates a conflict of interest or appearance of a conflict;*

Acquiring a financial interest in a business, stocks, bonds, real estate, which might pose a

conflict of interest;

Using government property for other than official purposes;

e Failing to pay a just debt in a timely manner;

e Gambling and betting (except as sponsored by the D.C. Lottery and Charitable Games
Control Board); and

e Engaging in any post-employment work that poses a conflict of interest.

But these rules are not enforced by the BOEE. Instead, the employee’s boss is responsible
for taking adverse employment action, including changes in assigned duties, divestment of the
conflicting interest, or termination.”> Monetary penalties, however, are not available.

Elected Officials: As for elected officials and other executive level employees who are
not answerable to a boss per se, the rules listed above are not applicable.? Instead, these officials

'7§1-618.01

'8 The Mayor, the Chairman and each member of the Council, the President and each member of the Board of
Education, members of boards and commissions as provided in subsection (a) of § 1-1106.02, employees in the
Executive Service, and persons appointed under the authority of 8§ 1-609.01 through 1-609.03 (and paid at a rate of
GS-13 or above in the General Schedule or comparable compensation under subchapter XI1 of this chapter) or
designated in 8 1-609.08 shall not be included within the provisions of this subchapter for the purposes of
enforcement.

9 Including interests owned or held by family. See: D.C. Mun. Regs. Subt. 6-B, § 1800 et. seq.

20 See 6 DCMR B1801.

%! The BOEE enforces the Merit Personnel Act against the Mayor, the Chairman and each member of the Council,
the President and each member of the Board of Education, members of boards and commissions as provided in
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http://www.lexis.com/research/buttonTFLink?_m=7bd3711228ed0374e758ff076261b147&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bD.C.%20Code%20%a7%201-618.03%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=3&_butInline=1&_butinfo=DCCODE%201-1106.02&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzt-zSkAA&_md5=0d5fc3d977124e7eba3d502cc51ebf97�
http://www.lexis.com/research/buttonTFLink?_m=7bd3711228ed0374e758ff076261b147&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bD.C.%20Code%20%a7%201-618.03%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=4&_butInline=1&_butinfo=DCCODE%201-609.01&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzt-zSkAA&_md5=c9c4ff5778d5f460a5875c197094f410�
http://www.lexis.com/research/buttonTFLink?_m=7bd3711228ed0374e758ff076261b147&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bD.C.%20Code%20%a7%201-618.03%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=5&_butInline=1&_butinfo=DCCODE%201-609.03&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzt-zSkAA&_md5=802fea8dcb3089c13081b2459c98a153�
http://www.lexis.com/research/buttonTFLink?_m=7bd3711228ed0374e758ff076261b147&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bD.C.%20Code%20%a7%201-618.03%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=6&_butInline=1&_butinfo=DCCODE%201-609.08&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzt-zSkAA&_md5=8c2db059174d8f61896dae228d8d9d1d�

must comply only with the general policy contained in the Merit Personnel Act: that employees
must at all times maintain a high level of ethical conduct and refrain from adversely affecting the
public trust. But, there are no penalties for violating this policy. An elected official under this
law is answerable only to the electorate every four years or by recall in the second and third
years of his or her term; but recall too is an elusive penalty.?

For instance, recall for an at-large Councilmember, is unlikely to deter or punish
misconduct because it so difficult to achieve. The current recall process requires 10% of the
registered voters of the entire District to petition for removal of an at-large member. As of
October, that means 45,323 signatures must be collected in just 6 months to get the recall on the
ballot.? 2* In comparison, only 5,665 signatures are required to initiate a recall of a ward
member; a relatively small number.?

It is true, of course, that penalties exist for violations of the Conflicts Act (discussed
above), including a failure to report outside income and limits on gifts. But, that law speaks only
to exposing financial conflicts—and the penalties are relatively insignificant. Left unenforced are
the myriad rules prohibiting gambling, post-employment conflicts, government waste, and
personal use of government resources.

Background

In response to recent allegations of wrongdoing on behalf of several elected officials, 12
bills were introduced in the Council attempting a resolution. These bills attempt to restore the
public’s trust in varying forms, or attempt to address other ethics-related issues not immediately
raised by that behavior but related more generally to an enhanced ethics regime.

Recent Events

In the past two years, and certainly in the past 10 months, the District’s growing respect
among DC residents, in the region and across the nation has been eroded by a series of
allegations of ethical or criminal misdeeds. Several Councilmembers and the Mayor have been
accused of misconduct. The District’s attorney general has settled a civil suit against a sitting
councilmember; the United States Attorney is investigating the Mayor for campaign
irregularities; Congress recently issued a report condemning the Mayor’s early-term hiring
practices; the chief of staff to a sitting member was convicted of accepting illegal gratuities and
making a false statement in June of this year; the Board of Elections and Ethics referred matters
related to the finances of the campaign of the Council Chairman to the United State Attorney; the
Council censured and stripped the committee chairmanship of a member for diverting public
resources for his own benefit; the Mayor and a Councilmember have been accused of failing to

subsection (a) of § 1-1106.02, employees in the Executive Service, and persons appointed under the authority of §§
1-609.01 through 1-609.03 (and paid at a rate of GS-13 or above in the General Schedule or comparable
compensation under subchapter XII of this chapter) or designated in § 1-609.08 shall not be included within the
provisions of this subchapter for the purposes of enforcement.

%2 See: D.C. Mun. Regs. Tit. 3, § 1100 et. seq.

% In the case of an at-large elected official, the 10 percent shall include 10 percent of the registered electors in each
of 5 or more of the City's wards, see D.C. Code 1-204.112.

**3 DCMR 1103.

% Based on an average of 56, 653 registered voters per ward.
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disclose their personal and professional relationships, with regard to the eventual winner of a
lucrative government contract.

Summary of Proposals

The measures introduced since May of this year aim to resolve recent misconduct in
varying forms, or attempt to address other ethics-related issues not immediately raised by that
behavior but related more generally to an enhanced ethics regime.

Independent Board or Commission: including the committee print, three bills set forth the
establishment of an independent board or commission.?® Although there is some variation in the
proposals, each seems premised on the foundational notion that an effective ethics regime must
provide for independent enforcement. The part of government ethics where integrity most comes
into play is in the set up of a good ethics program, that is, one that provides independent advice
and enforcement. It is in recognizing that officials are not in the best position to deal with their
own conflicts, and then creating clear rules and an independent agency to deal with them.?’

Inauguration and Transition: two bills attempt, for the first time, to regulate transition
and inaugural contributions. An attempt to reduce undue influence, these proposals require the
establishment and registration of committees formed to raise funds for inaugural activities of a
newly elected Mayor, and for contributions to offset the cost of the transition of a new legislative
and executive leadership.

Ethics Advisory Task Force: two bills would establish an advisory task force with the
purpose of making recommendations to the Council on changes and reforms needed in the
ethical rules, laws, and regulations. One bill focuses on reforms as they relate to elected officials,
the other bill takes a broader approach to ethics reform. The task force contemplated by bill 19-
359 would be composed of seven members, including the Chairman of the BOEE, the Director
of the Office of Campaign Finance, the Attorney General, the Special Counsel for Ethics of the
AG’s office, the Inspector General, the D.C. Auditor, and the Chief Financial Officer. That task
force would disband after it had concluded its review no later than one year after its
establishment. The advisory committee contemplated in Bill 19-297 would be composed of the
Mayor, the Chairman of the Council, two members appointed by the Mayor, one appointed by
the Chairman. This committee would be permanent.

Constituent-service Funds: three bills reduce the amount that may be contributed to and
expended by Constituent services funds and limits the use of those funds to expenditures that
more directly benefit constituents. These bills respond to criticisms that the funds were expended
for uses that provided only indirect benefit or no benefit at all to constituents.

Nepotism: the Comprehensive Merit Personnel Amendment Act of 2011 would clearly
define nepotism, and prohibit nepotistic hiring to the Excepted, Management Supervisory, and
Executive service as well as in the Career service. The measure would also restrict the number of
Excepted service hires. The Committee held a hearing on this bill on November 10" and plans to
favorably report the bill out of committee as a standalone measure by the year’s end. This bill
was drafted in response to an investigation and report of the personnel practices within the
Excepted and Executive Services of the District Government that found that within weeks of

% B19-0358: Ethics and Accountability Act of 2011; Bill 19-0279 Comprehensive Ethics Reform Act of 2011
%" Robert Wechsler, draft of Local Government Ethics (City Ethics, 2012), at 58.
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Mayor Gray’s inauguration, multiple adult children of senior officials in or connected to the
Gray administration had been appointed to the Excepted Service, and other appointees were
under-qualified or did not receive required background checks. The Congressional Committee on
Oversight and Government Reform reported similar findings.

LLCs: two bills seek to prohibit multiple campaign contributions from limited liability
corporations that are under common ownership or control, and require that contributions from
LLCs are accompanied by the names and address of the individual members of the LLCs.?®

Lobbying: although not proximately caused by recent misconduct, four bills attempt to
redefine the parameters of lobbying activities.”® These bills combine to ban contributions from
lobbyists to various committees including, campaign, transition, and inaugural, and constituent-
services committees. They also variously require the prompt publication of newly registered
lobbyists, disclosure of any payment made to an official’s staff, and prohibits discounted legal
services from a lobbyist to an official.

Term Limits: bill 19-481, the Consecutive Term Limit Amendment Act of 2011, would
limit members from serving more than two consecutive 4 year terms. The stated purpose is: to
promote good government by fostering increased opportunities for public service; increase
competition through rotation in office of citizens who desire to serve; prevent the establishment
of entrenched incumbency; and promote new ideas, different approaches, and different
perspectives to governing according to the legislation.

Outside Employment: bill 19-482, the Full-Time Employment for Council Members
Charter Amendment Act of 2011 would prohibit members of the Council from holding outside
employment. Currently, only the Chairman of the Council is considered a full-time position.
According to the bill, it is intended to prevent the potential for conflicts of interest by members
of the Council in their service to the District.

The Problem

The current ethics framework does not promote a culture of high ethical standards in
District government. With so many enforcement agencies charged with some aspect of holding
public officials accountable, there is no single person or entity responsible for enforcing the
District’s fragmented system of ethics laws and rules. The problems are myriad and involve
fragmented laws, a lack of uniform application, an overburdened enforcement entity, a tolerant
environment, a piece-meal approach to problem solving, and outdated laws that fail to address
recent behavior. Of course, any shortcoming in the current framework cannot account for the
recent misconduct that prompted this legislation, but, remedying the problems will go a long way
toward future compliance and, where necessary, enforcement. The problems with the current
framework harm the public’s trust, the business environment, and potentially the government’s
legitimacy.

% Bills 19-473, the Prohibition on Corporate and Lobbyist Giving to Public Officials Reform Amendment Act of
2011; and Bill 19-490 the Lobbying, Finance, and Grant Making Reform Amendment Act of 2011.

% prohibition on Corporate and Lobbyist Giving To Public Officials Reform Amendment Act of 2011; B19-0358:
Ethics and Accountability Act of 2011; Comprehensive Ethics Reform Act of 2011; Lobbying, Finance, and Grant
Making Reform Amendment Act of 2011.
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Lack of Application and Uniformity

The District lacks a uniform, comprehensive, code of conduct for all employees,
including public officials. As discussed above, the Merit Personnel Act outlines general conduct
that would be expected from employees, provides for ethics counselors at each subordinate
agency in case an employee needed advice about what is and is not a permissible behavior. Rules
were later promulgated specifying appropriate conduct.*® These rules are enforced by
subordinate agency heads against employees only and penalties are limited to adverse
employment action.

Although subject to two overarching policies—to always maintain a high level of ethical
conduct and refrain from adversely affecting the public trust;*! and that any effort to realize
personal gain is a violation of the public trust— public officials, are not subject to any specific
code of conduct. So, while the rank and file government worker can lose his or her job for
misconduct such as failing to pay a just debt, gambling, or using public office for private gain, a
public official’s conduct in these areas is largely unchecked. An elected official under this law is
answerable only to the electorate every four years or by recall in the second and third years of his
or her term; but recall too is an elusive penalty.*®* For instance, to recall an at-large
Councilmember would require 45,323 signatures just to get the recall on the ballot. In
comparison, only 5,665 signatures are required to initiate a recall of a ward member; a relatively
small number.%*

Lack of Enforcement

Public Officials: Currently, the Board of Elections and Ethics is charged with two distinct
roles: enforcing and administering the District’s elections laws, and doing the same against
public officials for some ethics laws. The Board, through the Office of Campaign Finance,
administers the campaign finance laws, the public financial disclosure rules, lobbying reports,
and constituent services funds. In each case, the Office’s role and the rules of reporting are
designed to limit outside influence to a reasonable extent. The Office does a fine job, from all
accounts, collecting and reviewing these reports. However, the office lacks meaningful
enforcement. This is a result of the disjointed role of the Board, and a lack of penalties.

The Board’s function is primarily elections-focused. As discussed earlier, the Board of
Elections was formed in 1955 and absorbed campaign finance duties two decades later. Although

%0 Using public office for private gain; Impeding government efficiency; Accepting gifts from lobbyists and others
doing business with the District; Outside employment that creates a conflict of interest or appearance of a
conflict;**Acquiring a financial interest in a business, stocks, bonds, real estate, which might pose an conflict of
interest; Using government property for other than official purposes; Failing to pay a just debt in a timely manner;
Gambling and betting (except as sponsored by the D.C. Lottery and Charitable Games Control Board); Engaging in
any post-employment work that poses a conflict of interest.

' DC Code 1-618.01.

%2 The Mayor, the Chairman and each member of the Council, the President and each member of the Board of
Education, members of boards and commissions as provided in subsection (a) of 8 1-1106.02, employees in the
Executive Service, and persons appointed under the authority of 88§ 1-609.01 through 1-609.03 (and paid at a rate of
GS-13 or above in the General Schedule or comparable compensation under subchapter XI1 of this chapter) or
designated in § 1-609.08 shall not be included within the provisions of this subchapter for the purposes of
enforcement. Current definition of public official

¥ See: D.C. Mun. Regs. Tit. 3, § 1100 et. seq.

% Based on an average of 56, 653 registered voters per ward.
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the Board’s name was changed to reflect its dual duties, it remained elections-centric. In fact,
neither the Senate or Committee reports again mention ethics nor does that law reference a code
of conduct. In fact, the Senate reports that it “hopes that after the new Mayor and Council
members are elected to office they would promptly review the laws we shall enact this year and
initiate any changes which they find necessary or desirable based on this year’s campaigns.” This
seems to acknowledge that the law as enacted was not comprehensive, and that it was not ethics-
related. It follows then that an Office created in haste, placed within a Board of Elections, and
charged primarily with campaign finance administration, would eschew its piece-meal ethics
duties.

Rank and File: The post-Home Rule government created a code of conduct to regulate
the day-to-day activities of its employees. The Mayor promulgated rules interpreting the Merit
Personnel Act (MPA), which outlaw in significant detail certain actions and behaviors. The
District Personnel Manual, as it became known, prohibits the rank and file from using public
office for private gain, accepting gifts from lobbyists and others doing business with the District;
gambling, and failing to pay a proper debt; among other restrictions.

But, these rules are not enforced by the BOEE. Instead, the employee’s boss is
responsible for taking adverse employment action. This creates three problems. One, there is an
inherent conflict that arises when a subordinate agency head is required to police her own
personnel. Second, subordinate agency heads don’t necessarily have the training, staff, or
resources to investigate claims of misconduct. And third, without monetary fines, the options for
penalizing misconduct are limited to adverse employment action; an inflexible tool.

Lack of Penalties

The Board lacks at its disposal meaningful penalties. For instance, available fines are
limited to $200 or three times the amount of an unlawful contribution, expenditure or gift. A
member who accepts an improper gift of $150 from a lobbyist is likely subject to a fine of up to
$450. A serious ethics regime, in the Committee’s view, should have available fines that offer
greater deterrence—so that the member would be sure to disclose, and maybe refuse the gift in
the first instance—and greater punishment. And, criminal penalties, although available, can only
be prosecuted by the Unites States Attorney; an office separated from local control.

It’s also useful to note that, besides an onerous recall procedure, the Home Rule Charter
did not set forth mechanisms for the expulsion of elected officials. In fact, an elected official
forfeits her seat only if she is actually imprisoned. Thus, even a felony conviction—which, of
course, requires a finding of guilt beyond a reasonable doubt—that subjects the elected official to
significant fines, probation, or a suspended sentence would be able to continue to serve or seek
reelection.

The obvious, but important, point to make here is that no ethics regime will be effective
without adequate personnel to review disclosure filings, carry out investigations, provide ethics
training to staff, and offer advice. The Office of Campaign Finance is funded for 16 positions but
none of them are investigators. That is, the agency is comprised of auditors and attorneys who
review financial statements filed by lobbyists, public officials, and campaign committees. They
are not investigators who proactively seek out impropriety. In a pinch, the auditors are drafted to
assist with investigations—relegating their ongoing audits. It is a clumsy approach to meaningful
ethics enforcement.
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Lack of Training

Current law does not require ethics training of any public official. Only subordinate
agency ethics counselors are required to undergo training. So, there is no requirement that BOEE
members, staff of the Office of Campaign Finance, or even the Office of the Attorney General’s
Ethics specialist undergo any specified or consistent training. Thus, the expectation is that the
30,000 District employees will simply know what conduct is and is not appropriate. The
District’s lack of an adequate training program underscores a fundamental misunderstanding of
governmental ethics.

Ethics training is, perhaps, the most important element in a governmental ethics context.
Effective training avoids misconduct, instills a culture of understanding and discussion and
informed decision-making.

Ineffective Advice

The Merit Personnel Act (MPA) provides for ethics counselors at each subordinate
agency in case an employee needed advice about what is and is not a permissible behavior. This
is, on its face, a reasonable and thoughtful approach to advice. After all, an employee unsure of
the propriety of a proposed action might be more likely to consult a colleague than to seek advice
from an unknown bureaucrat. The Committee recognizes the value in the proximate availability
of advice, but, problems also arise.

First, it is not very effective. In an informal review conducted in the preparation of the
Fiscal Impact Statement for this bill, the Office of the Chief Financial Officer discovered that
agency ethics counselors do not perform that role exclusively. Rather, counselors primarily
perform another duty and are charged with ethics advice time-permitting; almost as an
afterthought. There is also the likelihood that the advice given by one colleague to another will
not be free of bias. It’s reasonable to think that a pre-existing relationship, or the
acknowledgement of a continuing professional relationship, might color the advice sought and
given.

Second, ethics counselors dispersed among dozens of agencies allows for inconsistent
advice. An employee at agency A may avoid conduct that an employee in agency B reasonably
believes—based upon the advice of the agency ethics counselor—to be appropriate. Inconsistent
advice, especially when reliance thereon immunizes misconduct, fails to advance the goals of a
vigorous ethics environment.

Loopholes in Extant Law

Several shortcomings in current law have been brought to the committee’s attention
during the two hearings, through its own review, and by the several ethics reform-related bills
previously introduced. Of note are the following areas which if addressed would strengthen the
District’s ethics program.

Legal Defense Funds: In the political or governmental context, a Legal Defense Fund

(LDF) is the formalization of fundraising intended to offset costs associated with the defense of
lawsuits and other administrative proceedings brought against a public employee, which would
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otherwise be borne by that employee. LDFs are funded by private contributions, which are
expended for lawyers’ fees, court costs, and even settlements, and penalties. Most commonly, an
elected official—who is in a better position to raise money than is a rank and file employee—is
sued civilly or charged criminally and undertakes fundraising to offset the legal fees incurred.
Unlike many states and the Federal government, the District does not regulate these funds.

Traditionally, the scope of governmental ethics has sought to distance public officials
from outright corruption, influence peddling, and quid pro quo arrangements through
prohibitions on gifts from outside sources, and by limiting contributions that benefit the official.
Thus, many states and the federal government regulate LDFs. Most notable is the regulation of
Legal Expense Accounts by Congress. For instance, a fund must be approved by the House
Ethics Committee before it can be established, it must be established as a trust, administered by a
trustee who is entirely independent of the trust‘s beneficiary, contributions are limited to $5,000
in a calendar year from any one person, no contribution may be accepted from a registered
lobbyist, and quarterly financial reports must be filed.

Although not known to be a common practice in the District, there is no prohibition or
even regulation of the legal defense funds. A recent example though bears brief mention here. In
the wake of news that the United States Attorney was investigating a current member of the
Council, the Washington Examiner reported that the member’s attorney was in the process of
establishing a legal defense fund to assist with legal costs.*® In the same article it was reported
that a local lobbyist would assist with the fundraising. For his part, the councilmember denied
any knowledge of the fund.

The Committee believes that the without regulation LDFs are ready for abuse and create
a pernicious appearance of undue influence. Elected officials under criminal investigation are
ripe to be beholden to those who helped him or her avoid imprisonment.

Constituent-Services Funds: Some, including witnesses at the hearing and roundtable,
have recently criticized the use and existence of constituent-service funds. Technically termed
citizen-service programs, Constituent Services Funds allow the Mayor and each Councilmember
to raise and spend up to $80,000 per year to benefit constituents in a variety of ways. Several
testifying seemingly relied on a definition of constituent services funds as emergency funds,
which is absent from the law. In fact, the law defines provides for the funds to be spent as
follows: for charitable, scientific, educational, medical, and recreational purposes.

An editorial in the Washington Post notes “In essence, the funds, which have become
entrenched in D.C. politics, are second campaign accounts that can be used with broad
discretion. That the contributors are the very same entities that underwrite the city’s election
campaigns—those seeking access and city business—further compounds the problem.”*®

A review of recent filings at the Office of Campaign Finance shows that Constituent
Services funds are commonly spent on overdue utility payments, rental assistance, funeral costs,
to sponsor community events like block parties or picnics, to fund travel, pay for parking tickets,
and occasionally admission to sporting events. However, a recent report by the non-profit
organization D.C. for Democracy makes clear that constituent-services funds are also commonly

% «|_egal Defense Fund being set up for Thomas”, The Washington Examiner July 25, 2011.
% «“The D.C. Council Should rethink ‘constituent service fund’”, Washington Post August 7, 2011.
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expended for uses less closely related to assisting individual constituents. The report finds that
Councilmembers expended only 12% of CSF expenditures for “immediate constituent needs”.*’

The Committee believes it important to note that immediate constituent needs as that
phrase is used by D.C. for Democracy is narrowly defined as “rental assistance, utility expenses,
and funeral expenses”. Fairly stated, some members expend almost 50% of the funds raised for
community organizations, community outreach or to sponsor community events; hardly
pernicious uses. Nevertheless, the point is clear, with such latitude given to the use of these
funds, members and the Mayor are prone to criticism of fund expenditures in light that they are
intended to promote the general welfare of residents of the District of Columbia. Like other
private fundraising and spending of elected officials, constituent services funds need better
definition, disclosure and monitoring, not abolition.

Inauguration and Transition Funds: It has become common practice in recent years for
the Mayor—and to a lesser extent—the Chairman of the Council to establish funds for the
receipt and expenditure of monies for inauguration and transition activities. In the aftermath of
Mayor Vince Gray’s Democratic primary victory, the Mayor-elect stated that he would not
accept public money for his transition or inaugural celebration.®® As of January 13, 2011, the
fund had raised nearly $670,000 and spent in excess of $800,000. Contributions were not limited
(some donors gave as much as $25,000). And notably, a public disclosure of expenditures has
not yet been made.

Similarly, Chairman-elect Kwame Brown refused public financing for transition costs
and raised money privately. According to the Washington City Paper, Brown promised to release
the names of donors and list his expenses after the transition, and in early February he kept his
word and put the information on his website.** Mr. Brown raised $91,800 and spent $77,241 on
transition expenses.

Voluntary disclosure and contribution limits are admirable but raise one primary concern:
what happens if the disclosures are not made? And without disclosure, the appearance and
actuality of misconduct is harmful to the public trust. This harm is magnified when contributions
are not capped and almost a million dollars is contributed.

Comprehensive, Understandable Code of Conduct

Another problem is the lack of a unified, comprehensive code that is easily accessible to,
and comprehensible by, public officials, government employees, and the public. As discussed
throughout this report, ethics provisions are scattered about the D.C. Code and the District of
Columbia Municipal Regulations, within the Council’s Rules, and from time to time by informal
policy at individual agencies. The result is that individual employees are expected to take it upon
themselves to identify each applicable law and regulation, understand it, and apply it. This is an
unreasonable expectation for all but those with both the capacity to understand, and the time with
which to undertake a thorough review.

%7 See: http://www.dcfordemocracy.org/2011/11/23/council-constituent-services-funds-little-goes-for-actual-needs/
accessed on 11/23

% See: “Vincent Gray, presumptive next D.C. mayor, to raise private money for transition” Washington Post,
October 10, 2010.

% See: “Kwame Brown’s Transition Fund Paid Brother’s Firm” Loose Lips Blog, July 28, 2011,
http://www.washingtoncitypaper.com/blogs/looselips/2011/07/28/kwame-browns-transition-fund-paid-brothers-firm
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Harm Caused by Poor Ethics Program

Harm to the Public

A weak ethics regime fails to promote adequately an actual culture of ethical
responsibility. In turn, and over time, the decision-making of government officials and the rank
and file is corrupted. Without a framework that encourages employees to discuss potential
conflicts and seek resolution, 